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Industry Sponsored Research Agreement
This Industry Sponsored Research Agreement (“Agreement”) is entered into as of the commencement date of the Term provided in Section 2 (“Effective Date”) between       FILLIN  "Enter Sponsor Name"  \* MERGEFORMAT 

 FILLIN  "Enter Sponsor Name"  \* MERGEFORMAT 

 NEXTIF  \* MERGEFORMAT 

 COMMENTS   \* MERGEFORMAT , having a principal place of business at      (“Sponsor”), and Clemson University, an institution of higher education of the State of South Carolina having a principal place of business at 300 Brackett Hall, Clemson, South Carolina 29634 (“University”).  Sponsor and University may be referred to individually as a “Party” or together as the “Parties.”
1.  Statement of Work 
a) Sponsor desires to have University undertake a research project in accordance with the statement of work described in Attachment A (the “Research Project”) and performance of this project is consistent, compatible and beneficial to the academic role and mission of University as an institution of higher education.

b) University will use reasonable efforts to perform the Research Project, subject to the terms herein and limitations of the consideration specified herein, under the direction and supervision of      (“Principal Investigator”) or his/her successor as mutually agreed to by the Parties.

c) The manner of performance of the Research Project will be determined by Principal Investigator. The Parties will meet as mutually agreed during the Term of this Agreement to review and discuss Research Project progress and results.
2.  Period of Performance
The Research Project will commence on      and continue through 
3.  Compensation
a) Consideration for the Research Project will be paid according to one of the following options (select Fixed Price OR Cost Reimbursable):
i)  FORMCHECKBOX 
 Fixed Price
As consideration for University’s performance of the Research Project, Sponsor will pay to University the firm fixed price of $     .  Sponsor agrees to automatically make payments to University upon receipt of University invoices submitted in accordance with the following schedule:

50% upon execution of this Agreement; 

25% on      ; 

25% within forty-five (45) days after completion by University of all Agreement obligations, 
including presentation of all reports and deliverables, or the expiration of this Agreement, 
whichever event is later. 

Sponsor understands and agrees that this is a “fixed price” agreement, meaning that University is under no obligation to provide Sponsor with any kind of financial reporting, supporting documentation, or justification of expenditures made in the performance of the Research Project as a condition of payment.  Sponsor is not entitled to any refund of funds not spent if all Research Project commitments have been met.
ii)  FORMCHECKBOX 
  Cost Reimbursable

As consideration for University’s performance of the Research Project, Sponsor agrees to reimburse University for all costs (including direct and indirect costs) incurred up to the agreed upon amount of $     .  Sponsor agrees to automatically make payments to University upon receipt of University invoices submitted in accordance with the following schedule: 
25% upon execution of this Agreement;

The remainder to be paid upon receipt of invoices submitted at least quarterly and no more often than monthly.

b) University will submit invoices to Sponsor’s Financial Contact indicated in Attachment B.  Sponsor will submit payments to University’s Financial Contact indicated in Attachment B.  Checks should reference University’s Research Project number      .
c) Payment not received within thirty (30) days of invoice will be deemed late and may be subject to collections and attorney’s fees.  Failure to make payment within thirty (30) days of invoice will be considered a material breach of this Agreement and University reserves the right to immediately terminate this Agreement by providing written notice to Sponsor.
d) University may be required to purchase equipment or the components thereof for its own use in the performance of the Research Project.  Title to any such equipment purchased or manufactured in the performance of the Research Project will vest in University.  
e) Any budgetary information included in the attachments to this Agreement is for informational purposes only; University may re-budget funds within the total funded amount as needed to further Research Project objectives. 
4.  Reports
University will submit any interim or progress reports required by the Research Project at the dates agreed upon in Attachment A.  Any final report required by the Research Project will be prepared and submitted by University on or before thirty (30) days after expiration of this Agreement.
5.  Intellectual Property
a) Except for (i) inventions or discoveries, including copyrightable works like computer software, first conceived or reduced to practice in the performance of the Research Project during the Term of this Agreement, (ii) University’s right to control publication of its own research results, and (iii) University Confidential Information as defined in Section 6, Sponsor is granted a fully-paid, royalty-free, non-exclusive license to use all research results for any purposes worldwide, subject to Section 8 of this Agreement.
b) Sponsor may select one of the following mutually exclusive license options to any invention or discovery, patentable or not, that is first conceived or reduced to practice in the performance of the Research Project during the Term of this Agreement (select one):
 FORMCHECKBOX 

Option A:  Option to an Exclusive License with Pre-Set Terms as more fully described in 
Attachment C; or
 FORMCHECKBOX 

Option B:  Option to a License to be Negotiated on a Commercially Reasonable Basis after 
disclosure of University Invention or Joint Invention as more fully described in Attachment 
D.
c) No rights to University background intellectual property are granted under the terms of this Agreement.

d) Regardless of the selection in Section 5(b), University retains an irrevocable, worldwide, royalty-free, non-exclusive right to use any invention or discovery, patentable or not, that is first conceived or reduced to practice by one or more University creators, alone or with one or more Sponsor creators, in the performance of the Research Project for teaching, research, and educational purposes.  The University has the right to sublicense its rights under this section to non-profit academic or research institutions.
6.  Confidentiality
a) The Parties agree that during the course of this Agreement, a Party may disclose information which it considers confidential and/or proprietary information, not publicly announced or disclosed, required for the performance of the Research Project.

b) All disclosed information, whether written, oral, or otherwise, will be presumed to be non-confidential unless information disclosed in tangible form (written or otherwise) is clearly marked as “Confidential” or “Proprietary” prior to or at the time of disclosure; and information disclosed in intangible form is described as “Confidential” or “Proprietary” prior to disclosure and is summarized in written form (which will include when, where, how and to whom the information was disclosed) and sent to receiving Party within 15 days of disclosure.

c) Except with written consent of the disclosing Party, all properly identified confidential information disclosed under this Agreement will be maintained in confidence for a period of one (1) year from the date of termination or expiration of this Agreement and will be used solely in connection with the obligations undertaken in this Agreement.  The Parties agree that the obligations imposed upon either Party will not apply to confidential information which:

i) is or becomes publicly known through no wrongful act of the receiving Party; or

ii) was in the public domain at the time it was disclosed to the receiving Party; or

iii) was known to the receiving Party at the time it was disclosed; or

iv) is or was rightfully received from another without any breach of this Agreement; or

v) is independently developed by the receiving Party as evidenced by written records; or

vi) is approved for release by prior written authorization of the discloser; or

vii) is required by operation of law to be disclosed.

The Party seeking to establish such an exception has the burden of proving it with written documentation. 

d) Access to all Confidential Information will be restricted to those employees and persons in the receiving Party’s immediate organization (excluding parent corporations, subsidiaries, etc.) having a need to know.  Such employees or persons will be notified of the proprietary nature of such Confidential Information and will be required to acknowledge the need to treat such information in accordance with the terms of this Agreement.  

e) Receiving Party will maintain confidentiality of disclosed information and will use the same degree of care as it employs with its own Confidential Information, but in all events will use at least a reasonable degree of care. Disclosing Party’s Confidential Information will not be disclosed to third parties without disclosing Party’s written authorization.   
7.  Publications
a) Sponsor recognizes that a primary responsibility of an institution of higher education is the development, cultivation and dissemination of new knowledge resulting from its research programs, and in accordance with said responsibility, any persons engaged by University in the Research Project will have the right to present or publish the results of the Research Project.  University will furnish to Sponsor a copy of any proposed presentation or publication at least sixty (60) days in advance of the proposed publication date to allow for the protection of Sponsor’s proprietary, confidential, or patentable information.
b) Sponsor acknowledges that any opinions, results, positions or statements taken or made by the Principal Investigator or any other University employee related to this Research Project are the personal opinion, positions and statements of those individuals and these individuals are not necessarily acting as spokespersons for University.  Sponsor and project personnel will indicate, when appropriate, that any such statements, opinions, positions or statements do not necessarily represent an official position of University.
8.  Use of Names
Statements from a Party concerning this Agreement or the performance or results of the Research Project wherein the name of the other Party is identified will not be made or released to any medium of public communication except with the prior, written consent of the other Party’s Authorized Official indicated in Attachment B.  Exception is made hereunder to the standard activity reports of University, which may include the name of the Principal Investigator, the title of the Research Project, the name of Sponsor, and the amount of funding provided.  Without the prior written approval of University’s Authorized Official indicated in Attachment B, Sponsor will not state or imply that University has tested or approved any product or process.  
9.  Warranty/Liability/Indemnity 
a) ANY AND ALL INFORMATION, RESULTS, REPORTS, DATA, MATERIALS, SERVICES, INTELLECTUAL PROPERTY AND OTHER PROPERTY AND RIGHTS GRANTED AND/OR PROVIDED BY UNIVERSITY PURSUANT TO THIS AGREEMENT (INCLUDING THE DELIVERABLES), ARE GRANTED AND/OR PROVIDED ON AN “AS IS” BASIS.  UNIVERSITY MAKES NO WARRANTIES OF ANY KIND, EITHER EXPRESS OR IMPLIED, AS TO ANY MATTER, AND ALL SUCH WARRANTIES, INCLUDING WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, ARE EXPRESSLY DISCLAIMED.  WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, UNIVERSITY DOES NOT MAKE ANY WARRANTY OF ANY KIND RELATING TO EXCLUSIVITY, INFORMATIONAL CONTENT, ERROR-FREE OPERATION, RESULTS TO BE OBTAINED FROM USE, FREEDOM FROM PATENT, TRADEMARK AND COPYRIGHT INFRINGEMENT AND/OR FREEDOM FROM THEFT OF TRADE SECRETS.  SPONSOR IS PROHIBITED FROM MAKING ANY EXPRESS OR IMPLIED WARRANTY TO ANY THIRD PARTY ON BEHALF OF UNIVERSITY RELATING TO ANY MATTER, INCLUDING THE APPLICATION OF OR THE RESULTS TO BE OBTAINED FROM THE INFORMATION, RESULTS, REPORTS, DATA, MATERIALS, SERVICES, INTELLECTUAL PROPERTY AND OTHER PROPERTY OR RIGHTS (INCLUDING THE DELIVERABLES) GRANTED AND/OR PROVIDED BY UNIVERSITY PURSUANT TO THIS AGREEMENT.
b) University will not be liable for any indirect, consequential, special or other damages suffered by the other as a result of the use of project results, reports, data or deliverables regardless of the nature of the claim and even if advised of the possibility of such loss or damage.  University’s total liability will not exceed the total fees contemplated being paid by Sponsor to University under this Agreement.
c) Sponsor will indemnify, defend, and hold harmless University, its trustees, officers, employees and agents from and against any liabilities, damages, or claims (including attorneys’ fees) arising out of injury (including death) or property damage suffered by any person arising out of Sponsor’s breach of its obligations hereunder, its acts or omissions, and use or possession by Sponsor or any third party acting on behalf of or under authorization from Sponsor of any and all information, reports, data, materials, services, intellectual property and other property, and deliverables produced hereunder, excepting for any such liability, damages or claims (including attorneys’ fees)  resulting from negligence or willful malfeasance by University, its employees, officers and agents.

10.  Termination
a) Sponsor may terminate performance under this Agreement at any time upon sixty (60) days’ written notice to University.  Sponsor agrees to reimburse University for all costs incurred in the performance of the Research Project prior to receipt of termination notice and any non-cancelable obligations, including obligations for student stipends, graduate assistantships, and postdoctoral fellowships which shall end no sooner than the end of University’s academic year during which termination occurs.
b) University may terminate performance under this Agreement upon sixty (60) days’ written notice to Sponsor if circumstances beyond its control preclude the continuation of the Research Project.  If University terminates, Sponsor agrees to reimburse University for all costs incurred in the performance of the Research Project and any non-cancelable obligations prior to issuing the termination notice.  University agrees to reimburse to Sponsor any funds that have been received but remain unexpended at the time of termination, except for those funds needed to pay for non-cancelable obligations.
c) Either Party may terminate this Agreement for material breach of the terms of this Agreement which has not been cured within thirty (30) calendar days of written notice by the non-breaching Party.  
d) Termination of this Agreement by either Party for any reason will not affect the rights and obligations of the Parties that accrued prior to the effective date of termination.  Any provisions intended to survive termination of this Agreement will survive termination of this Agreement, including without limitation Sections 3(a), 5, 6, 7, 8, 9, 10(d), 11 and 12. 
11.  Export Control Regulations 
a) Each Party acknowledges that any items, including information, software and commodities, provided to the other under this Agreement may be subject to U.S. export control laws and regulations and agrees to comply with all such laws and regulations.
b) Sponsor agrees to refrain from disclosing export controlled items to University.  If Sponsor anticipates disclosing export controlled items, Sponsor will provide notice to University’s Contractual Contact indicated in Attachment B and the Parties agree to make a good faith effort to modify the statement of work in order to eliminate the need for the disclosure.  If Sponsor determines that such a disclosure is essential to the performance of this Agreement, Sponsor agrees to identify the reason for control, the agency with jurisdiction, and the correct classification of the item.  All such disclosures must be documented through a material transfer agreement or a nondisclosure agreement.  University may decline to accept any export controlled items and in such event, either Party may elect to immediately terminate this Agreement by providing written notice to the other Party’s Contractual Contact indicated in Attachment B. Sponsor agrees to reimburse University for all costs incurred in the performance of the Research Project prior to termination under this Section 11(b) and any non-cancelable obligations.
c) If Sponsor discloses export controlled items without prior notice to University’s Contractual Contact indicated in Attachment B, all performance dates will be extended by the period of time required for University to take steps to address the disclosure, which may include, but is not limited to, making voluntary disclosures, acquiring government approvals, and making modifications to project staffing.  In such event, University may elect to immediately terminate this Agreement by providing written notice to Sponsor.  Sponsor agrees to reimburse University for all costs incurred in the performance of the Research Project prior to termination under this Section 11(c) and any non-cancelable obligations and agrees to indemnify University for all costs resulting from Sponsor disclosures of export controlled items to University without prior notice.
12.  Governing Law
Each Party agrees to comply with all applicable federal, state, and local laws and regulations in the performance of the Research Project.  The University and this Agreement are subject to the South Carolina Freedom of Information Act (S.C. Code Ann. §30-4-10 et. seq.).  This Agreement will be governed and construed in accordance with the laws of the State of South Carolina.
13.  General Provisions 
a) Independent Contractor.  For purposes of this Agreement, the Parties are independent contractors and neither may be considered an agent or an employee of the other at any time or for any purpose.  No joint venture, partnership or like relationship is created between the Parties by this Agreement.
b) Assignment.  Neither Party will assign or transfer any interest in this Agreement, or assign any claims for money due or to become due under this Agreement without the prior written approval of the other Party. Notwithstanding the foregoing, University may assign this Agreement or any of the rights or obligations hereunder, in its sole discretion, to another nonprofit entity dedicated exclusively to the support of University. Sponsor, upon written notice to University, may assign this Agreement to a successor in ownership of all or substantially all its business assets provided such successor agrees in writing to assume Sponsor’s obligations under this Agreement.

c) Notices.  Notices, invoices, communications, and payments delivered hereunder will be deemed made to the party designated to receive such items at the addresses identified in Attachment B.  Notice given pursuant to this Section will be effective as of the day of receipt of notice. Either Party may change its contact information by notice to the other Party.
d) Entire Agreement/Amendments/Severability.  This Agreement constitutes the entire understanding between Sponsor and University with regard to the subject matter contained herein, and any previous discussion, negotiations, or agreements are superseded by this Agreement.  If any provision of this Agreement is held unenforceable or void, the remaining provisions will be enforced in accordance with their terms.  Should processing of this Agreement require issuance of a purchase order or other contractual document, all terms and conditions of said document are hereby deleted in their entirety.  In the event of a conflict between or among the terms and provisions of the main body of this Agreement and Attachment A, the main body of this Agreement will control.  Any modification, alteration or amendment to this Agreement must be in writing and signed by duly authorized representatives of each of the Parties hereto.
e) Sponsor Materials/Equipment.  

If Sponsor is providing materials or supplies to University for performance of the Research Project, Sponsor should list the materials or supplies below (attach Material Transfer Agreement) (if none, indicate “N/A”):

     
If Sponsor is providing equipment to University for performance of the Research Project, Sponsor should list the equipment below and indicate whether the equipment is being provided as a loan (attach Equipment Loan Agreement) or gift (attach Gift-In-Kind Form) (if none, indicate “N/A”):

     
Now, therefore, the Parties hereto have caused this Agreement to be executed as of the Effective Date.  This Agreement may be executed in any number of counterparts, all of which, when executed and delivered by facsimile, email, other US mail, will have the force and effect of an original.
	Clemson University
	
	Sponsor

	
	
	

	
	
	
	
	

	By:
	
	
	By:
	

	
	
	
	
	

	Name:
	R. Larry Dooley, Ph.D.
	
	Name:
	     

	
	
	
	
	

	Title:
	Interim Vice President for Research
	
	Title:
	     

	
	
	
	
	

	Date:
	
	
	Date:
	


Attachment B
	Contact
	University
	Sponsor

	Contractual
	JoAnna L. Floyd
Clemson University

Office of Industrial Contracts
303C Brackett Hall
321 Calhoun Drive
Clemson, SC 29634
Telephone: 864.656.3989


Fax:
864.656.0881
Email:
cuic@clemson.edu

	<Name>


<Title>


<Address>
<Address>


<Address>


Telephone: <Phone Number>

Fax: <Fax Number>
Email: <Email Address>




	Technical
	<Name>


<Title>


<Address>
<Address>


<Address>


Telephone: <Phone Number>

Fax: <Fax Number>
Email: <Email Address>



	<Name>


<Title>


<Address>
<Address>


<Address>


Telephone: <Phone Number>

Fax: <Fax Number>
Email: <Email Address>




	Financial


	Angela Holland
Clemson University

Grants and Contracts Administration

321 Brackett Hall

321 Calhoun Drive

Clemson, SC 29634

Telephone: 864.656.4352


Fax:  864.656.0806
Email:  cuspaa@clemson.edu 

	<Name>


<Title>


<Address>
<Address>


<Address>


Telephone: <Phone Number>

Fax: <Fax Number>
Email: <Email Address>




	Authorized Official
	R. Larry Dooley, Ph.D.
Interim Vice President for Research
Office of Research

300 Brackett Hall

321 Calhoun Drive

Clemson, SC 29634


Telephone: 864.656.2424


Fax: 864.656.0881
Email:
cuosp@clemson.edu
	<Name>


<Title>


<Address>
<Address>


<Address>


Telephone: <Phone Number>

Fax: <Fax Number>
Email: <Email Address>





Attachment C

Intellectual Property Terms

Option A:  Option to an Exclusive License with Pre-Set Terms

1. For the purposes of this Attachment C, “Subject Invention” means any invention or discovery, patentable or not, that is first conceived or reduced to practice by one or more University creators, alone or with one or more Sponsor creators, in the performance of the Research Project during the Term of this Agreement.  Inventorship of a Subject Invention will be determined in accordance with Title 35 of the United States Code and the corresponding common law of the U.S.

2. Sponsor will pay to University, or its designee, an up-front fee of either ten percent (10%) of the total obligated Research Project budget as indicated in Section 3 of the Agreement or three thousand U.S. dollars ($3,000.00), whichever is greater, up to a maximum of fifteen thousand U.S. dollars ($15,000.00).  This fee will be paid in accordance with Section 4 of this Attachment C at the time of execution of the Research Project Agreement and at the time of any funded modifications, regardless of whether there are any Subject Inventions.  In consideration and subject to any third party rights, if any, University, or its designee, grants to Sponsor an option, exercisable at the time of execution of the Research Project Agreement, to an exclusive, worldwide license to use and practice any Subject Invention, subject to the royalties set forth in Section 3 of this Attachment C and the terms of University’s Standard Exclusive License Agreement for Industry Sponsored Research (the “License,” a copy of which is available upon request, will be executed at the time a Subject Invention is disclosed).  Such License will include the right to grant sublicenses to Subject Inventions for commercial practice.  For the purpose of the License, Sponsor is referred to as “Licensee.” 

3. Sponsor will pay to University, or its designee, one percent (1%) of Net Revenues as defined in the License in any full calendar year in which annual Net Revenues exceed twenty million U.S. dollars ($20,000,000.00) for products sold, rented, leased, used or otherwise disposed of or services performed by Licensee, its affiliates, or its sublicensees that either (a) are covered by the claims of a patent or patent application claiming a Subject Invention or (b) incorporate or utilize a process, procedure, or method that is covered by the claims of a patent or patent application claiming a Subject Invention or (c) incorporate or utilize, wholly or in part, a Subject Invention.  Such payments will be in addition to the payments made under Section 2 of this Attachment C.
4. University, or its designee, will invoice Sponsor for the fee in Section 2 of this Attachment C.  Sponsor will pay University, or its designee, within thirty (30) days following receipt of such invoice.  If Sponsor fails to pay the fee due within such time, then University will have the right to modify the Agreement to change the intellectual property terms to grant Sponsor an option under Attachment D.  Invoices to Sponsor under this Attachment C and payments to University under this Attachment C should be sent to the following addresses:
	Payment to University:
	Invoice to Sponsor:

	Checks payable to:

Clemson University Research Foundation
Reference Research Project number

     
Mail to:

391 College Ave., Suite 401

Clemson, SC 29631

Telephone: 864.656.4237

Fax: 864.656.0474
	<Name>


<Title>


<Address>
<Address>


<Address>


Telephone: <Phone Number>

Fax: <Fax Number>
Email: <Email Address>



Attachment D

Intellectual Property Terms

Option B:  Option to a License to be Negotiated on a Commercially Reasonable Basis
1. Title to all inventions or discoveries first conceived or reduced to practice solely by University creators in the performance of the Research Project during the Term of this Agreement will vest in University (“University Inventions”).  Title to all inventions or discoveries first conceived or reduced to practice solely by Sponsor creators in the performance of the Research Project during the Term of this Agreement will vest in Sponsor (“Sponsor Inventions”).  Title to all inventions or discoveries first conceived or reduced to practice jointly by University and Sponsor creators in the performance of the Research Project during the Term of this Agreement will vest jointly in University and Sponsor (“Joint Inventions”).
2. University will notify Sponsor of any University Invention or Joint Invention as soon as possible after it is disclosed to University, or its designee.  
3. Subject to any third party rights, if any, University or its designee hereby grants to Sponsor:
a) An option to negotiate an exclusive or non-exclusive, worldwide, royalty-bearing commercial license to make, have made, use, lease, sell, provide and/or import products or perform services under any University Invention or Joint Invention. Sponsor will have three (3) months from Sponsor’s receipt of notification of any University Invention or Joint Invention to notify University or its designee of its desire to enter into such a license agreement.  University, or its designee, and Sponsor will negotiate in good faith for a period not to exceed six (6) months after that notification, or such longer period of time as mutually agreed to by the Parties.  If University, or its designee, and Sponsor fail to enter into an agreement during that period of time, the rights to such University Invention or Joint Invention will be disposed of in accordance with University policies with no further obligation to Sponsor.
b) A fully-paid, royalty-free, non-exclusive license to use any University Invention or Joint Invention within its organization for internal research and development purposes.
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